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(d) An action brought against a State 
Adjutant General, as an employer of a 
civilian National Guard technician, is 
considered an action against a State 
for purposes of determining which 
court has jurisdiction. 

§ 1002.306 Is a National Guard civilian 
technician considered a State or 
Federal employee for purposes of 
USERRA? 

A National Guard civilian technician 
is considered a State employee for 
USERRA purposes, although he or she 
is considered a Federal employee for 
most other purposes. 

§ 1002.307 What is the proper venue in 
an action against a State or private 
employer? 

(a) If an action is brought by the At-
torney General against a State, the ac-
tion may proceed in the United States 
district court for any district in which 
the State exercises any authority or 
carries out any function. 

(b) If an action is brought against a 
private employer, or a political sub-
division of a State, the action may pro-
ceed in the United States district court 
for any district in which the employer 
maintains a place of business. 

§ 1002.308 Who has legal standing to 
bring an action under USERRA? 

An action may be brought only by 
the United States or by the person, or 
representative of a person, claiming 
rights or benefits under the Act. An 
employer, prospective employer or 
other similar entity may not bring an 
action under the Act. 

§ 1002.309 Who is a necessary party in 
an action under USERRA? 

In an action under USERRA only an 
employer or a potential employer, as 
the case may be, is a necessary party 
respondent. In some circumstances, 
such as where terms in a collective bar-
gaining agreement need to be inter-
preted, the court may allow an inter-
ested party to intervene in the action. 

§ 1002.310 How are fees and court 
costs charged or taxed in an action 
under USERRA? 

No fees or court costs may be 
charged or taxed against an individual 
if he or she is claiming rights under the 

Act. If the individual obtains private 
counsel for any action or proceeding to 
enforce a provision of the Act, and pre-
vails, the court may award reasonable 
attorney fees, expert witness fees, and 
other litigation expenses. 

§ 1002.311 Is there a statute of limita-
tions in an action under USERRA? 

USERRA does not have a statute of 
limitations, and it expressly precludes 
the application of any State statute of 
limitations. At least one court, how-
ever, has held that the four-year gen-
eral Federal statute of limitations, 28 
U.S.C. 1658, applies to actions under 
USERRA. Rogers v. City of San Antonio, 
2003 WL 1566502 (W.D. Texas), reversed 
on other grounds, 392 F.3d 758 (5th Cir. 
2004). But see Akhdary v. City of Chat-
tanooga, 2002 WL 32060140 (E.D. Tenn.). 
In addition, if an individual unreason-
ably delays asserting his or her rights, 
and that unreasonable delay causes 
prejudice to the employer, the courts 
have recognized the availability of the 
equitable doctrine of laches to bar a 
claim under USERRA. Accordingly, in-
dividuals asserting rights under 
USERRA should determine whether 
the issue of the applicability of the 
Federal statute of limitations has been 
resolved and, in any event, act prompt-
ly to preserve their rights under 
USERRA. 

§ 1002.312 What remedies may be 
awarded for a violation of 
USERRA? 

In any action or proceeding the court 
may award relief as follows: 

(a) The court may require the em-
ployer to comply with the provisions of 
the Act; 

(b) The court may require the em-
ployer to compensate the individual for 
any loss of wages or benefits suffered 
by reason of the employer’s failure to 
comply with the Act; 

(c) The court may require the em-
ployer to pay the individual an amount 
equal to the amount of lost wages and 
benefits as liquidated damages, if the 
court determines that the employer’s 
failure to comply with the Act was 
willful. A violation shall be considered 
to be willful if the employer either 
knew or showed reckless disregard for 
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